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Regulator’s foreword          

1. This document contains my provisional conclusions on certain of the model clauses 

which I intend to establish under section 21 of the Railways Act 1993. 

 

2. Standard provisions for access contracts are an important element in improving the 

regulatory and contractual matrix for the railway industry, to make it fit for the 

challenges which the railway industry now faces in terms of higher traffic, higher 

levels of service and much higher amounts of investment.  Investment needs clarity 

and stability, with prompt, adequate and effective remedies.  That is what the new 

generation of access contracts will provide. 

 

3. The new contracts will be streamlined, simpler, clearer and above all stronger.  Train 

operators and Railtrack, and through them passengers and freight customers, need far 

clearer specifications of what is to be provided for access charges.  The first 

generation of access contracts were not fit for purpose, and I believe the railway 

industry and the public have suffered as a result.  The time has come to put them 

right. 

 

4. By strengthening the contracts, we improve the relative rights of the parties.  This is a 

two-way relationship, and the obligations of the train operators to Railtrack are 

stronger in terms of things such as maintenance of rolling stock just as Railtrack’s 

obligations and accountability in relation to its stewardship of the network are to be 

enhanced.  Empowering the parties - with specifications as well as remedies - is an 

essential part of the maturing of the industry and so its delivery on its public interest 

obligations. 

 

5. My proposals provide for a simplification and improvement of the regime which 

establishes the liabilities of the parties one to another when things go wrong.  It deals 

with limiting liabilities which are at present unlimited, and so should reduce some of 

the risks which companies presently face.  The finances of the industry are important 

for the raising of money.  Improving the risk exposure of the companies will enhance 

the strength and stability of the industry’s players. 
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6. Empowerment with adequate and sufficient remedies is not likely to lead to a culture 

of disagreement and division.  In reality, the opposite is true.  When parties have 

clarity in their obligations and of the consequences of failing to meet them, they are 

far more likely to understand their duties and to discharge them.  If something has 

gone wrong, or is likely to go wrong, the greatest chance of a successful remedy 

without resort to law is when the innocent party can deal with the defaulting party 

from a position of strength.   

 

7. Strong and clear contracts spur delivery, not litigation.  It is delivery which matters to 

the passenger and the freight customer. 

 

 

 
 
TOM WINSOR 
Rail Regulator  
25 July 2000 
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1. Introduction and process 

1.1 This document sets out the Regulator’s provisional conclusions on the content and 

implementation of model clauses for track access agreements between Railtrack and 

train operators.  It also sets out proposed changes to the Track Access Conditions 

which the Regulator considers would be appropriate to deal with some of the issues 

raised in his consultation on model clauses. 

 

1.2 This chapter describes the steps leading to the publication of this document and the 

process the Regulator proposes to follow from now on, leading to the publication of 

model clauses and formal proposals to change the Track Access Conditions in 

September 2000.  Subsequent chapters deal with specific aspects of the commercial 

relationship between Railtrack and a train operator.  Whilst an attempt has been made 

to create these as stand alone chapters, it must be understood that they relate to 

aspects of a single commercial agreement and therefore need to be assessed as a 

whole.   

 

1.3 The final chapter of the document sets out the Regulator’s proposed approach to 

implementation of the new contractual provisions, and the development of a network 

code for the railway industry.   

 

1.4 Annex 2 to this document contains draft model clauses for a track access agreement 

for franchised passenger train operators, together with a draft new Part I to the Track 

Access Conditions which addresses local output statements.  The Regulator proposes 

to develop model clauses for freight track access agreements in the light of views on 

what specific customisation of the draft model clauses in Annex 2 would be 

appropriate to align them most closely to the needs and characteristics of the rail 

freight industry. 

 

Background 

1.5 Under section 21 of the Railways Act 1993, the Regulator can publish model clauses 

for track access agreements.  On 7 January 2000 the Regulator published a 
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consultation document1 initiating a process to do this.  That document explained that 

the scope of the consultation excluded those aspects of a track access agreement 

which are already being dealt with under the periodic review of Railtrack’s access 

charges, and that it also excluded the existing Track Access Conditions other than Part 

G (changes to the network).  It also explained the statutory basis for the Regulator’s 

power to prepare and publish model clauses, and the reasons why the Regulator 

considered it would be beneficial to do so now. 

 

1.6 In April 2000 the Regulator published a further consultation document2 setting out 

emerging conclusions on key issues arising from the first consultation.  Since then 

there has been considerable development activity and input from all sections of the 

industry which has contributed to this third document.  Key aspects of this have been: 

 

• an industry workshop on 3 and 4 May 2000.  A transcript was made of this 

workshop and can be seen on the ORR website, http://www.rail-reg.gov.uk. 

• written submissions in response to the April 2000 key issues document.  A 

strong response was received and further details are provided in paragraph 1.7 

below. 

1.7 A list of all those who made written submissions following the April 2000 key issues 

document is contained in Annex 1 to this document.  Copies of all submissions which 

respondents were content to see made public can be seen in the ORR library and have 

also been published on the ORR website.  Slaughter and May, who are providing legal 

advice to the Regulator in connection with the establishment of model clauses, have 

prepared a consolidated summary of all responses to the April 2000 document.  This 

summary can be seen in the ORR library and has been placed on the ORR website. 

 

                                                           
1 Model Clauses for Track Access Agreements: A Consultation Document, Office of the Rail Regulator, 
London, January 2000 

2 Model Clauses for Track Access Agreements: Emerging Conclusions on Key Issues: a Second 
Consultation Document, Office of the Rail Regulator, London, April 2000 
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Timetable 

1.8 The April 2000 key issues document set out the Regulator’s proposed timescale for 

the process leading to the publication of model clauses for franchised passenger track 

access agreements.  In general, responses endorsed the proposed timetable. 

 

1.9 The timetable to which the Regulator presently expects to adhere is: 

 

Deadline for responses to the provisional 

conclusions in this document, the attached draft 

model clauses and draft Part I of the Track Access 

Conditions. 

 

 end August 2000 

Publication of further proposals concerning track 

access agreements (new template Schedule 5) and 

Track Access Conditions (redeemable access rights,     

access rights register and changes to Part G) 

 

 early Sept 2000 

Deadline for responses to these further proposals  

 

            September 2000 

Finalisation and publication of model clauses   October 2000 

 

  

Consultation Responses 

1.10 Responses to these provisional conclusions should be addressed to Paul Carey, 

Office of the Rail Regulator, 1 Waterhouse Square, 138-142 Holborn, London, 

EC1N 2TQ.  Additional copies may be obtained from the ORR library and the ORR 

website. 

 

1.11 The closing date for receipt of comments is 31 August 2000, though earlier responses 

would be appreciated.  It is expected that copies of submissions will be published on 

the ORR website and placed in the ORR library.  In addition, the Regulator may quote 

from or publish extracts from the submissions. 
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Confidentiality 

1.12 Submissions in confidence will be accepted but should be clearly marked as such.  

Where a submission is made in confidence, it should be accompanied by a statement 

that shows a confidential submission has been made and the reasons for making such 

a submission.  The statement should also include a summary of the submission, 

excluding the confidential information.  This statement may be published on the ORR 

website and/or placed in the ORR library and the Regulator may quote or publish 

extracts from it. 
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2. Commercial purpose 

2.1 The April 2000 key issues document asked for views of consultees on three key 

points: 

• the Regulator’s provisional conclusion that a commercial purpose clause 

should be established which creates additional rights and obligations to deal 

with ambiguities and omissions in the contract; 

• the Regulator’s provisional conclusion that, generally, this should not go 

further and provide for general obligations on the parties which would operate 

even in the absence of ambiguity or omission elsewhere in the contract; and 

• the benefits and risks of train operators being able to pass to Railtrack, by 

means of such a clause, certain aspects of their obligations to the shadow 

Strategic Rail Authority (sSRA) under their franchise agreements. 

2.2 There was general support from passenger train operators for a limited provision 

along the lines of the first provisional conclusion mentioned above.  But some 

consultees expressed caution about expecting too much from a model clause and said 

that this should not be a substitute for a properly drafted contract.  The sSRA 

supported a clause that clarified rights and obligations and encourages contractual 

certainty, provided that it did not import unforeseeable or unquantifiable risks. 

2.3  Railtrack supported a commercial purpose clause that resolved potential ambiguities 

by stating the objectives of the parties more clearly, but said that the statement of 

those objectives would need to be negotiated on a case-by-case basis.  Railtrack saw 

trying to deal with omissions as being more difficult.  It suggested that the parties 

might have agreed to omit a matter quite deliberately and that it was not feasible to 

expect such omissions to be recorded. 

2.4 The Regulator remains of the view that such a limited provision would be beneficial.  

He agrees that such a clause should not import unforeseeable and unquantifiable risks 
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but thinks that careful drafting of the provision will avoid this. He believes that the 

parties  could address any deliberate omission in the agreement by specific drafting.   

2.5 There remains a considerable divergence of views on whether such a clause should 

create new rights and obligations.  ATOC said that some operators strongly favoured 

such a provision and that a majority of its members wanted to see such a clause in the 

case of track access agreements that include or rely on substantial network 

enhancements.  However, the sSRA and Railtrack both expressed considerable 

reservations about this on the grounds that there is an even greater risk of importing 

unforeseeable and unquantifiable risks. 

2.6 The Regulator’s provisional conclusion is that, on balance, it is probably not 

appropriate, in a model clause, to provide for general obligations that would operate in 

the absence of ambiguity or omission elsewhere in the contract.  He accepts that to do 

so could, in some circumstances, run the risks mentioned above.  This is not to say 

that such an approach will always be inappropriate.  For example, it may be especially 

useful in the case of a major enhancement of part of the network, or where the number 

and complexity of the factual permutations which the parties will face over the life of 

the contract is likely to be considerable. 

2.7 There is a similar divergence of views as to whether the commercial purpose clause 

should pass to Railtrack certain aspects of the train operators’ obligations to the sSRA 

under their franchise agreements.  ATOC asserted that this was essential and 

fundamental.  On the other hand, Railtrack accepted that train operators would wish to 

seek appropriate contractual commitments from Railtrack as one means of achieving 

the performance of their obligations to the sSRA; but they should not do so simply by 

seeking to pass on obligations en bloc.   

2.8 It is clear that each train operator will need to rely on Railtrack complying with its 

obligations in the track access agreement so that the train operator can perform certain 

of its own obligations to the sSRA in its franchise agreement.  But the Regulator does 

not think that this should be achieved by the commercial purpose clause providing for 

a specific pass through to Railtrack of unspecified obligations in a franchise 

agreement.  There are a number of reasons for this.  First, the terms of individual 

franchise agreements may vary, so that it would not be possible to match these with a 
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model clause.  Second, it would not normally be reasonable to expect Railtrack to 

commit to complying with obligations by reference to an agreement to which it is not 

party and over which it has no control, whether at the outset or as the contract may 

change over time.  Third, a general provision of this kind would import into the 

regulated access contract provisions whose effect may be determined by factors 

outside the regulated access relationship. This could therefore cause the regulated 

contract itself to be materially affected – or even changed – by an unregulated 

arrangement, outside the Regulator’s jurisdiction. 

2.9 The position may be different in specific cases where it is specified rather than general 

provisions of the franchise agreement which are to be dealt with in this way. ATOC 

made the point that Railtrack is the only entity able to manage network risks, and if 

specific network factors were specified in a commercial purpose clause, that could 

offer an appropriate solution. That will be a matter for the parties to negotiate, or if 

unsuccessful in that and where there is a sound case for section 17 directions, apply 

for a regulatory determination. 

2.10 Accordingly, the Regulator’s provisional conclusion is that the commercial purpose 

clause should not be used to enable train operators to pass to Railtrack general and 

unspecific aspects of their obligations to the sSRA under their franchise agreements.   

2.11 He has also provisionally concluded that, for the reasons set out in paragraphs 2.1 to 

2.7 above, freight operators would benefit equally from a commercial purpose clause 

in their track access agreements.   

2.12 Proposed model clauses 4.1 and 4.2 in Annex 2 address the issue of commercial 

purpose.  
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3. Access rights 

Background 

3.1 In the April 2000 key issues document, the Regulator asked for views on a number of 

matters concerned with the specification of access rights, and the processes under 

which they can be changed.  These concerned: 

• a template specification of access rights; 

• possible tiered access rights; 

• access rights to remain subject to the Rules of the Route and Rules of the Plan; 

• the scope and procedure for reviewing the content of, and process for 

establishing, the Rules of the Route and Rules of the Plan; 

• the process for changing access rights over time; 

• the provision of a capacity warranty, and the improvement of the assessment 

and transparency of capacity consumption of new access rights; and 

• the applicability of these principles to freight. 

3.2 The document emphasised the need to balance the twin requirements of operational 

flexibility and commercial certainty, and to strike an appropriate balance between the 

needs of different users. 

 

Specification of access rights 

3.3 Currently access rights are included in Schedule 5 of franchised passenger track 

access agreements, with some protection of maximum key journey times in Schedule 
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4.  There is great diversity in the specification of existing access rights, within the 

framework for approval set by the then Regulator in his 1995 criteria3. 

 

3.4 In the April 2000 key issues document, the Regulator proposed a greater degree of 

standardisation in the specification of access rights, and an initial proposition for 

tabulation of firm rights (i.e. those rights which Railtrack must meet if exercised). 

 

3.5 The main issues raised in consultation concerned journey time protection.  Railtrack 

stated that it would not be willing to accept caps on the amount of pathing time 

inserted in the schedule to accommodate other users, because it believed that the 

timetabling benefits of pathing time were necessary for it to produce robust timetables 

on a congested network.  It proposed that journey times be expressed as the sum of the 

relevant sectional running times, exclusive of pathing time. 

 

3.6 On the other hand train operators argued in favour of much stronger journey time 

protection than currently exists, because of the importance of journey time for 

customer demand and resource utilisation, and thus their financial position and ability 

to fund investment. 

 

3.7 The Regulator believes that a balance needs to be found between these different 

needs.  He recognises Railtrack’s need for flexibility in network operation, but he also 

recognises that operators making significant commitments as part of their franchises 

need to be protected from upward creep in journey times.  As far as sectional running 

times (exclusive of pathing time and performance allowances) are concerned, he 

considers that amendments to these should be covered by the provisions of Part G 

(network change) of the Track Access Conditions as well as the Rules of the Plan 

process.   

 

3.8 As far as pathing time is concerned, he notes that, since this is an exercise of 

Railtrack’s flexing right, train operators have significant protection through Part D of 

the Track Access Conditions.  In addition to this he considers that the total amount of 

                                                           
3 Criteria for the Approval of Passenger Track Access Agreements, 2nd edition, Office of the Rail Regulator, 

London, March 1995 
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pathing time could be capped at the route (rather than the operator) level in a template 

Schedule 5, or that alternatively there could be a combination of protection of 

absolute and average journey times (with the average lower than the absolute). 

 

3.9 The Regulator notes Railtrack’s concerns about the practical operation of these 

arrangements, but he believes that such arrangements could be made to work.  The 

Regulator expects pathing time caps or similar arrangements to be negotiated in order 

to reduce the risk of possible “ossification” of the network.  Moreover, if redeemable 

rights (paragraph 3.21) were introduced, it would be open to Railtrack to “buy back” 

pathing time caps under the circumstances specified. 

 

3.10 Many operators argued for a firm right to vary station calling patterns.  The Regulator 

considers that such a firm right should generally only be permissible if it can be 

demonstrated that the permitted variations do not have a material impact on the 

capacity available for other operators, either now or in the future.  There would need 

to be a strong public interest reason outweighing this consideration.  

 

3.11 In the light of the consultation, the Regulator has concluded that he should develop 

model clauses for Schedule 5, in a tabular format, covering the following firm rights: 

 

• number of train slots per day by origin and destination, distinguishing between 

weekdays, Saturdays, Sundays and by route; 

• disaggregation between peak and off peak and other times of the day where 

appropriate; 

• an appropriate measure of service frequency and regularity, depending on 

commercial importance; 

• standard calling patterns; 

• journey time protection; and 

• first and last trains. 
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3.12 The Regulator will be preparing a table setting out these proposals in more detail and 

publishing it to interested parties for comment before he publishes the model clauses.  

He does not currently contemplate that the structure of the table will be significantly 

different for different types of operator (e.g.  long-distance interurban, commuter, 

rural) but expects that the focus of the rights contained in the table will be different.  

He seeks views on the approach set out above. 

 

Tiered access rights 

3.13 Currently, Schedule 5 contains two types of rights: firm contractual rights which 

Railtrack must meet and other rights which are subject to the operation of the 

Decision Criteria in Part D of the Track Access Conditions.  The Regulator asked for 

views in the April 2000 key issues document on the possible introduction of a third 

tier between rights which must be satisfied, and “nice to have” rights.  There was little 

support for this in the consultation exercise, largely because operators did not believe 

that the additional complexity would provide significant benefit, and the Regulator 

therefore does not intend to pursue it. 

 

Access rights subject to the Rules of the Route and Rules of the Plan 

3.14 There was general support for the principle that access rights should remain subject to 

the Rules of the Route and Rules of the Plan, but divergence of opinion as to whether 

any constraints should be placed on this.  The Regulator recognises the need for some 

flexibility on an increasingly congested and developing network, particularly given 

the scale of the investment programme likely over the next few years.  He also 

strongly endorses the point made by ATOC that the Rules should not be used to 

degrade access rights over time, either for commercial reasons or to cover inadequate 

or inefficient operation and/or maintenance of the network. 

 

3.15 The Regulator’s provisional conclusion is that rather than try to define specific rights 

which are not subject to the Rules of the Route/Rules of the Plan, the balance between 

flexibility and commercial certainty is best found in the process for establishing and 

changing the Rules.  He considers that key elements of a better procedure include: 
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• ensuring that changes to network capability reflected in the Rules of the Plan 

are subject to the application of the network change procedure in Part G of the 

Track Access Conditions.  The effect of this will be that the Rules of the Plan 

describe the established network capability and specific timetabling principles.  

As far as the latter are concerned, these will be subject to the process set out in 

Part D of the Track Access Conditions; 

• earlier and greater operator involvement in Railtrack’s possessions planning 

and management.  The Regulator will address this following his review of 

Railtrack’s 2000 Network Management Statement; and 

• following on from this, ensuring greater operator involvement in the early 

stages of the Rules of the Route/Rules of the Plan process.  In this context, the 

Regulator welcomes Railtrack’s initiative in involving operators in its 

Engineering Conference well in advance of the Timetable Conference. 

The Regulator seeks views on this approach. 

 

Changes to access rights over time 

3.16 Several different issues have been discussed in connection with the change of rights 

over time: 

• use it or lose it; 

• voluntary trading; 

• temporary redemption of rights; and 

• full redemption of rights. 

3.17 Use it or lose it:  Most respondents were in favour of the use it or lose it provisions 

proposed by the Regulator in April 2000.  The Regulator’s provisional conclusion is 

that such a model clause should be provided.  However, the Regulator believes that 

rights relating to an enhancement project which an operator has paid for should not be 
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lost under these use it or lose it provisions. Such rights would be permitted for the 

duration of the period in which the operator was compensating  Railtrack for the 

enhancement through the track access agreement.  Thereafter the rights in question 

would also be subject to the use it or lose it provisions.  The rights would at all times 

be subject to the redeemable rights provisions (see paragraph 3.21 below).   

3.18 Voluntary trading between operators (whether directly or through Railtrack as 

infrastructure owner):  Most operators were in favour of the current trading system 

continuing, using Part 9 of Schedule 7 to a track access agreement.  Railtrack 

proposed that, given the tenor of the expected EU directive, trading should take place 

through Railtrack.  It also noted that it would have an incentive to encourage trading 

to support the public interest from the volume incentive which should encourage it to 

operate more trains across the network.  The Regulator would welcome comments on 

the efficacy of Part 9 of Schedule 7 and on whether further detail is required, in 

particular in relation to the development of cost estimates. 

3.19 Temporary redemption of rights:  Some operators have argued that if they have rights 

which they do not, and do not wish to, use for a given period, then it should be 

possible for them to relinquish these without losing them permanently, provided that 

an operator able and willing to use the rights temporarily could be found.  For 

example, if an operator was waiting for the delivery of new rolling stock there might 

be circumstances in which its unused rights would be of interest to another operator.  

The Regulator believes that there may be limited circumstances in which this will be 

true (since most operators will only wish to initiate a new service where they will be 

able to provide their customers with benefits in the long run).  Nevertheless, his 

current view is that such an arrangement should be provided for and that operators 

temporarily releasing quantum rights should be compensated for a proportion of their 

fixed charge for the relevant period in the following manner: 

Compensation = Fixed charge for relevant period  x  (quantum of rights released / 

total quantum of rights in schedule 5). 

3.20 Some operators suggested that the ability to relinquish access rights on a temporary 

basis should be limited.  The Regulator’s provisional conclusion is that he would not 

normally approve access rights for an existing facility if an operator failed to satisfy 
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him that it was highly likely to use those rights within two years of the access 

agreement taking effect.  In effect, this policy would impose an automatic limit.  

However it is also possible that, with long lived agreements, some access rights might 

become redundant over time. If an operator wishes to relinquish such rights on a 

temporary basis, the Regulator believes that here too the temporary release 

arrangements should be limited to a maximum period of two years.  After this period 

an operator would be required either to use the relevant rights itself or release them 

permanently.     

3.21 Permanent redemption of rights:  In the April 2000 key issues document the 

Regulator expressed the concern that, over the twenty year period of the next 

generation of franchise agreements, the initial endowment of access rights might 

create blockages to further improvement and development of the network.  Operators 

generally felt that Railtrack should not be permitted to take away rights without cause 

where such rights were being used.  Several argued that in no circumstances should 

they be required to release access rights which they were using.  Others argued that 

the Regulator should provide clear criteria under which these rights could be removed 

without the consent of the operator.  Some operators thought that it would be difficult 

to distinguish between benefits to the public and commercial gain for Railtrack (and 

hence to determine what the compensation for any redemption should be).  The 

Regulator’s provisional conclusion is that applications to remove an operator’s rights 

should only come from Railtrack, although another operator could require Railtrack to 

make such an application. Such applications should only be made if there are strong 

public interest reasons for doing so. Plainly, in considering the criteria which he might 

apply to his consideration of an application, the Regulator will be informed by his 

duties under section 4 of the Railways Act 1993.  His current view is that at least the 

following conditions should also be met before an application could be made: 

• there are other willing users of the rights and those users’ interests cannot 

reasonably be met in any other way; and 

• the right is not required to meet the incumbent’s public service requirement 

obligations in its franchise agreement with the sSRA. 
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3.22 The compensation paid to the incumbent would be required to cover expected future 

profits from the operation of services under the rights until the end of their life.  

The Regulator would expect the calculation of expected profit to be based on 

expected revenues (including any effects of Schedule 10 moderation of competition 

provisions) over the life of the rights, and the expected costs.  He would include in 

this any financing costs from the purchase of rolling stock etc.  Given this, the 

likelihood of a redemption of rights in use would be small, since the incoming 

operator would have to cover not only its own expenses but also the incumbent 

operator’s expected profit.   

 

3.23 Given the importance of this issue, the Regulator proposes to consider his approach 

further in the light of responses to this consultation document.  He believes that a 

matter of this nature may be best addressed by creating a new Part J to the Track 

Access Conditions and proposes to publish some suggested drafting in September 

2000. 

 

3.24 The Regulator accepts the view put forward by the sSRA that rights which exist at the 

time of the publication of the model clauses should not be covered by the proposed 

provisions. 

 

Capacity warranty and capacity consumption 

3.25 There was general support among operators and the sSRA for the idea of a capacity 

warranty in relation to Schedule 5 rights. Railtrack was prepared to accept such a 

warranty, but not if it included protection for journey times.  Railtrack has not 

presented cogent arguments why it should not assure its customers that what it 

purports to sell is its to sell.  It asserts that it “has no control or influence over the 

scale of [conflicting bids by train operators]” and that it is willing only to warrant 

Schedule 5 rights.  However, in the case of the contract for the upgrade of the West 

Coast main line, Railtrack granted a capacity warranty to the train operator in the 

terms of the Regulator’s proposed model clause 5.5(a) in Annex 2.  The Regulator 

believes that if Railtrack can warrant capacity in that case, it should be able to do so in 

every case.  The question of remedies for breach of the capacity warranty is covered 

in chapter 6 of this document. 



Model Clauses for Track Access Agreements: Provisional Conclusions 
 
 

OFFICE of the RAIL REGULATOR • July 2000 19 

 

3.26 In the April 2000 key issues document, the Regulator said that he was minded to ask 

Railtrack for an action plan, with appropriate timescales, to produce a better method 

of assessment of the effect of new access rights on the availability of capacity and 

performance, and of the spare capacity available on the network.   

 

3.27 As part of the consultation on Railtrack’s 2000 Network Management Statement, the 

Regulator has asked further questions concerning creation of illustrative timetables to 

assess the effects of major investment.  He remains of the view that this is an 

important issue, and will be asking Railtrack for the action plan indicated in the 

April 2000 key issues document. 

 

3.28 In the April 2000 key issues document the Regulator proposed that, in order to 

facilitate a better understanding of what has been sold, he should require Railtrack to 

prepare consolidated versions of existing agreements (i.e. incorporating all the 

amendments which have been made), to keep these documents up to date and to 

publish them.  Railtrack said in its response that it would prepare such consolidated 

agreements by 1 April 2001.  The Regulator welcomes this but will be asking 

Railtrack to accelerate the process.  He does not in any event accept Railtrack’s 

argument that 50% of the cost should be borne by the relevant train operator – he 

regards this as something an efficient network manager needs to do. 

 

3.29 The Regulator considers that this will significantly improve understanding of what 

access rights are held on the network.  He considers that this process should be made 

part of the industry contractual arrangements by providing in the Track Access 

Conditions for a new access rights register which would incorporate existing and 

future Schedule 5 (Schedule 3 in the case of freight agreements) provisions. Railtrack 

would be obliged to keep this up to date.  Alternatively this could be a new network 

licence obligation. 

 

3.30 For those access contracts not currently in the public domain, the Regulator will want 

to consider with the parties whether they should be made public.   
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Freight 

3.31 The Regulator received strong representations from freight operators to the effect that 

their access rights should be specified in a different way from those of passenger 

operators, reflecting the different needs of the market.  He accepts this, and will not at 

this stage be producing a template specification of freight operators’ access rights.  He 

does consider, however, that the other provisional conclusions in this chapter are 

likely to apply with equal force to freight. 

 

Summary 

3.32 The Regulator has reached the following provisional conclusions: 

 

• the Regulator should prepare a template schedule 5 document on the basis set 

out in paragraph  3.11 above; 

• the existing structure of firm contractual rights and other rights should be 

retained; 

• access rights should remain subject to the Rules of the Route and Rules of 

the Plan; 

• following an industry workshop, the content of, and process for, establishing 

the Rules of the Route and Rules of the Plan should be reviewed on the basis 

of the principles set out in paragraph 3.15; 

• reflecting the implications of longer term agreements, there should be a system 

of redeemable access rights on which the Regulator will want to consult 

further shortly; 

• Railtrack should be obliged to give a warranty that the train operator’s rights 

are exercisable in accordance with their terms (see proposed model clause 

5.5); 
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• Railtrack should prepare an action plan to improve the assessment of the effect 

of new access rights; 

• Railtrack should develop an access rights register as a requirement of the 

Track Access Conditions (or the network licence): all access rights (including 

those currently not in the public domain) should be included; and 

• freight access rights should be specified in a way which meets the need of the 

freight market, but other conclusions of this chapter apply to freight operators’ 

access rights. 

Views of the consultees are sought on these provisional conclusions. 
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4. Output statements 

Background 

4.1 In the April 2000 key issues document, the Regulator proposed to develop model 

clauses to require Railtrack to consult on, propose, establish and then deliver a 

statement of outputs relevant to each operator.  He also stated his preliminary 

conclusion that the local output statements should be operator rather than route based. 

4.2 The general consensus at the 3/4 May 2000 seminar and in most consultation 

responses was that the statement should be operator based, essentially for the reasons 

outlined in the April 2000 key issues document: 

• it runs less risk of each route strategy reflecting the “lowest common 

denominator” of operator requirements; 

• it reduces the need for train operators using a lot of different routes to be 

involved in detailed discussions for every route section over which they 

operate; and 

• enforcement and remedies focused on the needs of individual operators are 

more likely to be effective. 

Proposed Track Access Condition I 

4.3 The Regulator considers that for the local output statement approach to work 

effectively, the same provisions need to be incorporated in all track access 

agreements.  He considers this would best be achieved by introducing the local output 

statement mechanism as a change to the Track Access Conditions which are 

incorporated in virtually every track access agreement.  The Regulator has developed 

a proposed new Part I to the Track Access Conditions to give this effect (see Annex 

2). 

 Key elements of the proposed mechanism are: 
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• local output statements to cover the capability, quality and performance of the 

network; 

• an annual process to establish each operator’s local output statement 

(including consultation with other users of the relevant routes); 

• a route based consultation mechanism to facilitate consistency of different 

local output statements on the same route; 

• a right of appeal, ultimately to the Regulator, on the content of the local output 

statements; 

• specific provisions for incremental outputs specified as part of the periodic 

review; 

• an obligation on Railtrack to include enhancements for which it has been 

funded or has committed funding; and 

• an obligation to deliver on the local output statement. 

Scope and content of the local output statements 

4.4 Railtrack has obligations under Condition 7 of its network licence in respect of the 

capability and quality of the network.  These obligations are monitored and enforced 

by the Regulator.  Local output statements will need to be consistent with Condition 7 

obligations and the arrangements put in place as part of the periodic review (including 

revised criteria under paragraph 3 of Condition 7). 

4.5 It is not intended that Part I should specify in detail the content of each local output 

statement.  The Regulator believes it is appropriate, however, to propose some general 

principles which he would expect to adopt in the case of appeals to him, and expects 

to publish a criteria document setting these out before the end of the year. 

4.6 The Regulator considers that local output statements should focus on network output 

in terms of quality, capability and performance.  Focusing on outputs leaves Railtrack 
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to manage the inputs as efficiently and effectively as it can.  Examples of outputs 

which could be included are: 

• track geometry; 

• minimum levels of operational performance; 

• line speed/capability of network; and 

• network enhancements. 

4.7 There may be circumstances under which it is not possible to define fully the outputs 

and it may be appropriate to specify inputs.  An example might be a junction renewal 

which has a mix of performance, journey time and capability benefits.  However, the 

Regulator would expect definition of inputs in this way to be the exception rather than 

the rule.   

4.8 ATOC has suggested that operational and maintenance standards and timetable 

development standards should be part of local output statements.  Regarding the 

former, the Regulator would need to be satisfied that the specification of such 

standards added something to an output statement (e.g. one concerning performance).  

In the case of the latter, he believes that this would be better dealt with via an 

amendment to Part D of the Track Access Conditions, and suggests that ATOC might 

wish to pursue this route.  The Regulator does not however rule out procedural 

arrangements on these or other matters being part of the local output statement. 

4.9 A key principle of the local output statement should be that operators have the right to 

include outputs for which they have paid or committed to pay.  This should include 

outputs paid for by the base level of access charges (i.e. sustaining the network and 

the incremental outputs specified by the sSRA).  It would also cover outputs for which 

the process in Part G of the Track Access Conditions had been completed and the 

improvement had been funded.  It should be emphasised that the local output 

statement itself will not generate new rights to run trains, although they will of course 

affect (usually by enhancing) the quality of the train operator’s access rights. 
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4.10 Railtrack has suggested that local output statements should include operator output 

commitments: for instance those derived from resourcing and operation of train 

services.  The Regulator believes this could be useful in helping achieve the effective 

management of the network. 

4.11 The Regulator considers that the local output statements should replace the obligations 

contained in clause 6.3.3 of the existing franchised passenger track access agreements 

concerning a five year maintenance and renewals plan. 

4.12 The Regulator seeks views on these principles.  Following the periodic review, he 

expects to publish criteria for local output statements, and the above is a provisional 

statement of the approach he expects to adopt. 

Remedies and liabilities 

4.13 Railtrack was concerned that it might be exposed to what it described as double 

jeopardy between its contractual commitments under local output statements and its 

obligations under condition 7.  However, it is not unusual, in regulated industries, for 

public duties and private obligations to exist side by side and the Regulator is not 

persuaded that there is any good reason for adopting a different approach here. In 

exercising his power to enforce licence conditions he would, however, have due 

regard to all relevant circumstances: these could include contractual damages payable 

by Railtrack.   

Freight 

4.14 Since it is now proposed to implement the local output mechanism by means of a new 

track access condition, it will also apply to freight operators.  The Regulator expects 

Railtrack to organise the consultation mechanisms so that freight and other operators 

(e.g. long distance passenger operators) using various different routes are not faced 

with an unacceptable burden.  He seeks comments on how this could be achieved. 
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Third parties 

4.15 The Regulator has considered whether the rights in respect of local output statements 

should apply to parties (e.g. funders) who are not access beneficiaries.  His current 

view is that they should not have rights to have local output statements established on 

their behalf or to have them delivered.  He considers that this is done more effectively 

through their contracts with train operators who are access beneficiaries, to avoid 

possible confusion between the requirements of funders and the operators they fund.  

However, he does consider that third party funders should have an enforceable right to 

be consulted in the process.  Consultation of interested parties is best carried out in an 

all-embracing process even if enforcement of delivery is more simply effected through 

the contractual chain described above.  

Summary of questions for consultation 

4.16 The Regulator seeks views on the following: 

• his proposal for an operator based process to establish local output statements 

and a requirement on Railtrack to deliver on the contents of the statements, 

embodied in a new Track Access Condition I (see Annex 2);  

• his proposals on the scope and content of local output statements; 

• his proposed approach on remedies and liabilities; 

• the inclusion of freight operators in the local output statement process and how 

the burden on multi-route operators can be minimised; and 

• his provisional conclusion that third party funders who are not access 

beneficiaries should not have rights to have local output statements established 

but that they should have an enforceable right to be consulted. 
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5. Network change 

5.1 This Chapter outlines the Regulator’s current thinking on the development of model 

clauses for enhancement and development of the network, and for changes to Part G 

of the Track Access Conditions.  It also presents his timetable for further development 

of these concepts and the framework for enhancement expenditure.   

5.2 In the April 2000 key issues document, the Regulator concentrated on network 

enhancement given the current need and intention of the industry and Government to 

inject substantial investment into the railway.  He recognises, however, the 

importance of ensuring that other network change is carried out according to a formal 

process of consultation, discussion and compensation if necessary.  The developments 

of Part G which he is proposing will therefore reflect this. 

Model clauses for network enhancement projects 

5.3 The Regulator has been considering the degree to which he should develop additional 

model clauses for access agreements in connection with network enhancement 

projects.  Both Railtrack and the sSRA have supported the concept of basing such 

clauses on the Treasury Task Force guidelines for Private Participation in 

Infrastructure (PPI) projects.  The Regulator sees value in having standard clauses on 

which the parties can build, according to the specific circumstances of the particular 

enhancement which they are developing. 

5.4 His provisional conclusion is that, for the reasons set out in paragraph 4.6 above, the 

contract between Railtrack and operators should normally be related to outputs rather 

than inputs.  That is to say, contracts should be specified in terms of changes in the 

capability of the network to deliver access rights rather than in terms of changes in the 

nature of the railway itself e.g. a specific junction layout.     

5.5 The Regulator’s provisional conclusion is also that (subject to his approval of any 

amendments to Schedule 5 access rights and to the provisions on redeemable rights) 

operators should retain the right to all outputs which they purchase as part of an 

enhancement project, as long as they are paying directly for those rights through the 
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track access agreement.  If rights are voluntarily transferred to another party before 

the end of the payment period, then they should be transferred with the relevant 

element of the approved charge.  If the Regulator is convinced that there is a public 

interest case for their redemption and transfer to another operator, compensation 

should be given according to the arrangements set out in paragraph 3.22 above. 

5.6 The Regulator believes that, in most cases, enforcement of delivery of outputs will be 

in the hands of the operator through its track access agreement.  The hierarchy of 

enforcement will be as follows: 

• local output statements:  once the project arrangements have been finalised 

through the Part G process and the approved track access agreement,  

Railtrack will be required to include the new outputs in the local output 

statement.  The operator will have the right to a specific performance order to 

ensure the delivery of these outputs; 

• Schedule 5:  once the output has been produced, Railtrack will warrant to the 

operator, via the capacity warranty, that the paths that the operator requires 

and is entitled to are delivered in the timetabling process; and 

• Schedule 8 will provide damages for delays and cancellations in the operation 

of the services.   

5.7 The Regulator will be embarking on a full review of the process by which Rules of 

the Route and Rules of the Plan are developed, established and presented (see 

paragraph 3.15 above).   

Part G 

5.8 As well as publishing model clauses on network enhancement for access agreements 

the Regulator intends to introduce new arrangements into Part G.  These new 

arrangements will reflect the: 
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• development agreement proposed in Chapter 11 of the April 2000 periodic 

review document4;  

• need for earlier notification, at specified times, of other operators with more 

comprehensive information (Chapter 5 of the April 2000 key issues 

document); 

• rights of third party funders to propose network changes, using the mechanism 

set out in paragraph 7.18 below; 

• tariff for compensation for the effects of the work on existing rights (Chapter 8 

of the April 2000 periodic review document); and  

• negotiation of compensation for the ongoing effects of the change (Chapter 5 

of the April 2000 key issues document). 

5.9 The process which the Regulator proposes for Part G is set out in Figure 1 overleaf. 

Several features of this process should be highlighted: 

• sharing of expenditure during the development process: Railtrack argued 

strongly in its response to the Regulator’s April 2000 periodic review 

document that it should not be required to develop projects without 

compensation at all stages.  It argued that if it were required to provide advice 

without compensation above phase zero (see Figure 1), operators would 

request the development of all ideas rather than prioritise their proposals.  The 

Regulator believes that, with the increased information available to operators 

following the development of the asset register, operators will be in a better 

position to determine for themselves whether projects are viable or not.  He 

also believes that getting incentives right for both operators and Railtrack is 

important and is therefore reviewing the compensation arrangements for 

development costs where a project is not taken forward; 

                                                           
4 The Periodic Review of Railtrack’s Access Charges: Provisional Conclusions on the Incentive 

Framework, Office of the Rail Regulator, London, April 2000 
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Figure 1 

 
Phase 0: Idea 

Sponsor gives idea to Railtrack 

Phase 1: Pre-Feasibility 
Railtrack identifies major options and gives sponsor an 
initial draft timetable, a brief review of the engineering 
and identification of major issues and risks, including 
timescales (in years), and order of magnitude costs.  
Parties discuss ideas. 

Phase 2: Interim Development 
Railtrack and sponsor outline project definition and scope.  
Railtrack provides initial timetable modelling for various 
options, undertakes some optioneering and provides initial 
value management ideas.  Railtrack also does high medium 
and low risk assessment and develops milestone 
programme.  Railtrack also provides order of magnitude 
cost for major items and undertakes initial review of
required approvals. 

Phase 5: Design Development 
Compensation finalised.  Railtrack has determined full 
scope of project and identified cost at activity level for all 
packages including QRA at all levels.  All design drawings 
and detailed specifications are complete.  All approvals 
obtained.  Network change process complete. 

Phase 4: Feasibility – Design Development 
Railtrack has completed scope document for all elements 
and detailed description of option is finalised.  Timetable 
implications are understood.  Railtrack develops most 
engineering packages, an estimate of cost at unit rate level 
and undertakes QRA on cost and programme.  All 
submissions for approvals have been made by Railtrack by 
end of phase. 
 

Phase 3: Feasibility 
At end of phase 3 sponsor has finalised output definition.  
During phase Railtrack reviews operational planning 
issues and undertakes optioneering and conceptual design 
for majority of work packages.  Railtrack also completes 
feasibility studies.  Railtrack also develops its value
engineering programme.  Approvals process started. 

Consultation with 
other operators 

Proposals are sent out to 
interested parties and 
significant issues are 
identified   
Objective is to allow 
others to develop scope to 
reduce negative effects on 
their operations and to 
take advantage of 
development to ensure 
most efficient network 
change.  
 Multilateral meetings.  
Feedback from operators 
finalised. 

Negotiation of 
compensation for 

ongoing effects 
Railtrack provides 
information required for 
other operators to 
negotiate compensation. 
 
Established compensation 
payments for all affected 
operators are fed back to 
cost for sponsor. 

 

With iteration 
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• the process is detailed: some operators have argued for a simplified process for 

small schemes.  However the Regulator’s provisional conclusion is that by the 

very nature of the smaller projects, the process will be less time consuming 

and that it is simpler to retain the same approach for all projects;  

• sponsors are required to make decisions about their output requirements at 

phase 2 so that Railtrack can continue to develop a project.  If an operator 

subsequently wishes to vary these arrangements then the process of 

development must recommence (or at least return to phase 2 depending on the 

scale of the change to the output requirements); 

• notification of other operators is required at phase 2.  The proposal builds on 

the recent approach adopted for the multilateral discussions on enhancement 

of the East Coast Main Line and the earlier exchange of information proposed 

by the Regulator in the April 2000 key issues document.  Operators would be 

required to note at this stage any reason which, given the information 

provided, would lead them to argue that they would not accept compensation 

for the negative effect on their rights.  The process of operator notification 

may require several iterations.  Railtrack and the project sponsor will 

determine how many, since the risk to them in terms of additional 

development costs or higher compensation payments will need to be 

considered; and 

• compensation discussions would take place from phase 4.  The level of detail 

which the Regulator proposed for the transfer of information in the April 2000 

key issues document will be required at both this stage and phase 2 and the 

compensation should also be determined according to the basic principles laid 

out in that document.  Compensation for the disruptive effect of possessions 

for franchised operators will not be part of this negotiation. Instead they will 

be remunerated according to the arrangements laid out in Schedule 4. 
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Timetable 
 
5.10 Several respondents to the Regulator’s April 2000 key issues document argued in 

favour of bringing the periodic review and development of model clauses more into 

line.  Given the work which the Regulator has done on the framework for 

enhancement investment as part of the periodic review, he believes that the area of 

network change is one in which particularly strong interactions exist.  Hence, he 

proposes to publish his provisional conclusions on the framework for enhancement, 

including model clauses and changes to Part G of the Track Access Conditions, in 

early September 2000.  This would then allow consultees to respond before the 

conclusion of the periodic review and the publication of the final model clauses in 

October 2000. 
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6. Liabilities/other issues  

Introduction 

6.1 This chapter outlines other key aspects of the draft franchised passenger operator track 

access agreement set out in proposed model clauses 8 and 9 in Annex 2. 

Liability and remedies: liability for operational performance 

6.2 Currently, operational performance is dealt with in Schedule 8 to each track access 

agreement, which provides for a liquidated damages regime.  The Regulator has 

considered whether the performance regime should be altered so as to provide 

additional remedies if performance falls outside a pre-defined “normal” range.  One 

proposal from consultees was to provide for a higher level of liquidated damages to 

cut in if performance is especially bad.  ATOC proposed that the train operator should 

be able to seek an order for specific performance against the other party.  Failure to 

comply with such an order should ultimately lead to the injured party recovering all its 

legally recoverable losses on an indemnity basis, including loss of revenue. 

 

6.3 The sSRA recognised the concern of train operators but believed that the changes 

currently being made to Schedule 8, as part of the Regulator’s periodic review of track 

access charges, together with changes proposed to Schedule 7 of the franchise 

agreement, should meet train operators’ concerns.  It acknowledged, however, that 

deterioration of performance to a degree that effectively amounts to denial of access to 

the network could merit a different approach.  Railtrack also asserted that if the new 

Schedule 8 was correctly calibrated then there should be no need for other remedies. 

6.4 The Regulator accepts there is force in the argument that a liquidated damages regime 

may not provide adequate compensation if performance is so poor that it goes beyond 

an acceptable range of performance.  However, there are considerable difficulties with 

a liquidated damages regime which contains a “step” beyond which any monetary 

penalty would be increased.  Such a step would be inconsistent with the legal 

requirement that liquidated damages represent a genuine pre-estimate of the injured 

party’s loss. 



Model Clauses for Track Access Agreements: Provisional Conclusions 
 
 

OFFICE of the RAIL REGULATOR • July 2000 

36 

6.5 The Regulator considers that his proposals for local output statements will go some 

way towards addressing the train operators’ concerns.      

6.6 The local output statement regime will contain procedural requirements for the 

establishment of the local output statement.  It will also contain substantive 

obligations to deliver specific outputs when the statements have been put in place.  As 

stated in paragraph 4.6, some of the outputs in a local output statement may dictate 

minimum levels of operational performance, and some may concern other aspects of 

network capability.  It is important that the remedies for failure to comply with the 

local output statement regime are clear and sufficient in all cases (procedural, 

performance and non-performance).  The Regulator’s provisional conclusion is 

therefore that the remedies should be as follows: 

 

• performance orders (as described below) should be available for all types of 

failure; 

 

• in the case of failure to deliver procedural requirements, financial compensation 

should be available; 

 

• in the case of failure to deliver outputs which dictate operational performance, 

financial compensation should be under Schedule 8; and 

 

• in the case of failure to comply with other outputs, financial compensation should 

be available. 

 

In relation to non-Schedule 8 financial compensation, the principles discussed in the 

following paragraphs of this Chapter will apply. 
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Liability and remedies:  liability for non-operational performance 

 

Existing regime unsatisfactory  

6.7 The existing liability regime in track access contracts is unsatisfactory and needs to be 

changed.  This is principally because it is confusing, in some cases it excludes liability 

where it is unfair that it should and in other cases fails to impose any limits on 

liability.  The availability of performance remedies is also constrained.  Legal 

uncertainty is itself a risk.  For these principal reasons, the Regulator believes that the 

regime needs to be simplified, made coherent and fair. 

 

Train delays and cancellations 

6.8 Under the present standard contracts, the simplest case concerns delays and 

cancellations of trains.  Clause 8.3 provides that Schedule 8 is the sole right to 

damages for cancelled or late trains.  That much is clear and, as stated in paragraph 

6.6 above, the Regulator intends to continue with it.  However, the types of breach 

and loss which may be sustained are wider than that, and difficulties arise in those 

areas. 

 

Physical damage, safety and environmental breaches 

6.9 Clause 8.1 of the standard track access agreement provides for an indemnity against 

losses arising from violations of safety and environmental obligations and physical 

damage to certain assets of the other party (usually network or trains).  In these 

respects, there are two exclusions of liability.  The first is that there is to be no 

liability in the case of "loss of revenue or other indirect loss".  The second is brought 

in from Clause 17 of the Claims Allocation and Handling Agreement, which provides 

for an exclusion of liability for "loss of revenue (including fare revenue, subsidy, 

access charges and incentive payments) or other consequential loss". 

 

General exclusion of consequential losses  

6.10 Clause 8.5 of the standard track access agreement is a general exclusion.  It excludes 

liability for "any loss of revenue (including fare revenue, subsidy, access charges, 
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Track Charges and incentive payments) or other consequential loss in connection with 

the subject matter of this agreement ... save to the extent otherwise provided in this 

agreement or any other agreement between [the parties]".  As such, it largely 

duplicates the exclusion in Clause 17 of CAHA. 

 

6.11 Clause 8.5 also overlaps with Clause 8.1 insofar as safety, environmental and physical 

damage claims are concerned, and goes further and applies to other types of claim. 

 

Scope of exclusions limited 

6.12 These exclusions of liability are quite limited.  The first branch of the exclusion in 

Clause 8.1 does not apply to loss of revenue which is not indirect.  So direct loss of 

revenue is not excluded and the liability for it is uncapped.  Moreover, the exclusion 

in Clause 8.5 (which is the same as the one in Clause 17 of CAHA) does not apply to 

loss of revenue which is not consequential loss.  Further, it fails to exclude liability 

for other types of losses which are not consequential losses. 

 

6.13 Consequential loss is loss which does not flow naturally and directly from the breach 

of contract in question.  Loss of revenue, loss of profits and other types of loss are not 

consequential losses as long as they are the natural and direct consequences of the 

breach.  That is a large class of loss and it is not excluded under the present regime. 

 

6.14 The exclusion in Clause 8.1 covers only indirect losses.  This means that direct losses, 

that is non-consequential losses, are not excluded. 

 

Natural and direct losses may arise in many circumstances  

6.15 Trains which are not timetabled in the first place cannot be late or cancelled.  So a 

failure by Railtrack to honour an obligation to accept a train operator’s bid for a slot 

would not lead to a payment under Schedule 8.  This means that Clause 8.3 does not 

apply.  The question is then whether Clause 8.5 provides an exclusion.  The answer is 

that the natural and direct results of such a breach would not be excluded by Clause 8 

because Clause 8.5 only applies to consequential losses, not natural and direct ones.  

The natural and direct losses arising from a failure to honour access rights in this way 
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could be very significant.  (This matter is discussed in paragraph 6.27  below in the 

context of the need for a capacity warranty.) 

 

6.16 Similarly, a party may sustain loss because of a failure of another party to follow the 

procedural or substantive obligations in the Track Access Conditions.  An example 

may be a failure to comply with the information requirements in the network change 

procedure which prevents another party obtaining the benefit of synergies in 

possessions management by getting additional work done when other work is to be 

carried out.  Further, if Railtrack fails to comply with its obligations under Condition 

G4.4 of the Track Access Conditions (to carry out a network change which has been 

successfully through the network change procedure), adversely affected train 

operators may sustain losses.  Again, the natural and direct losses sustained may be 

large. 

 

6.17 Another instance of non-excluded and unlimited liability could be where a failure to 

comply with the vehicle change procedure led to higher costs in designing new trains, 

or delays in their introduction.  And there may be losses for breach of other provisions 

of the contract. 

 

Unlimited liability 

6.18 These examples show that the present standard contract contains limitations on 

liability for some types of indirect loss but no limitations for other types of loss, even 

though the liability may be substantial.  The result is that there are some classes of 

loss for which liability is neither excluded nor limited.  However, working out what 

classes of loss are excluded is not always straightforward.  It is the distinction 

between natural and direct losses and losses which are not natural and direct.  Despite 

this, it is essential to do so because, if not excluded, there is no contractual limitation 

on liability. 

 

6.19 This state of affairs is in marked contrast to normal practice in complex commercial 

contracts.  This is to specify clearly in the contract whether there are to be limitations 

on the liability of the parties and, if so, what they are to be. 
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6.20 The position under track access agreements may in some important cases be uncertain 

and could lead to substantial liabilities on the part of either Railtrack or the train 

operator. 

 

6.21 The Regulator considers that clarity and simplicity in contracts are desirable.  This is 

because they promote the efficiency and economy in the provision of railway services 

and permit persons providing railway services to plan the future of their businesses 

with a reasonable degree of assurance.  This is as true of the liability regime as any 

other part of the contractual matrix.  The case for certainty is intensified by the 

Regulator’s statutory objectives to have regard to the Franchising Director’s budget 

and the need not to make it unduly difficult for Railtrack to finance its relevant 

activities. 

 

6.22 The Regulator also believes that unlimited and perhaps very substantial liability for 

natural and direct losses is not in the interests of the industry or its funders.  Industry 

parties should know where they stand, and in most cases understand their maximum 

exposure when things go wrong.  With so many possible factual permutations in a 

working railway, the possible exposure of the parties to compensate others for losses 

may be very considerable. 

 

Views of consultees 

6.23 In its response, Railtrack argued that a prohibition on recovery of loss of revenue and 

other consequential loss (except in Schedule 8 cases) was justified and had "served 

the industry well".  It asserted that to open up the possibility of a greater measure of 

financial recovery would "promote a litigation culture" which would be to the 

detriment of the industry and others. 

 

6.24 Railtrack also said that it feared that the reform of the liability regime and the 

introduction of capacity warranties might result in a material worsenment of 

Railtrack’s position, with “greater liability for compensation and open-ended 

obligations”.  It said that this could “damage severely Railtrack’s ability to raise 

funds”.  It argued that the reform “may potentially involve a very substantial shift in 

the balance of risk under the track access agreements to the disadvantage of 

Railtrack”. 
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6.25 Railtrack argued against liquidated damages for non-Schedule 8 claims on the 

grounds that they would be extremely difficult to devise, given the considerable 

number of factual permutations and possible causes which can arise in the railway. 

 

6.26 However, Railtrack accepted that, in the absence of a stricter limitation on liability, 

the losses recoverable "should be those within the reasonable contemplation of the 

parties".  Railtrack’s submissions argue for a perpetuation of the present regime which 

it believes excludes all loss of revenue claims as well as consequential loss.  But the 

company does not address the position of non-consequential loss claims.  As 

discussed above, this means that the company would continue to have unlimited 

liability in cases of natural and direct losses.  This is hard to reconcile with the 

company’s stated wish to limit its financial exposure. 

 

6.27 The issue of the proposed capacity warranty merits special mention, even though it is 

simply one example of liability which is not excluded, or not wholly excluded.  As 

discussed in paragraph 6.15 above, there is at present no limitation on Railtrack’s 

liability for natural and direct losses sustained by a train operator if Railtrack’s failure 

to honour access rights means that the train operator’s services which should run are 

left out of the working timetable.  ATOC and the sSRA believe that Railtrack should 

warrant that capacity has not been oversold and, as stated in paragraph 3.25 above, the 

Regulator agrees. 

 

6.28 In its submission, Railtrack argued that the introduction of a capacity warranty with a 

stated limitation of liability would be a “material worsening” in its aggregate position.  

The Regulator disagrees.  At present, in these circumstances, Railtrack is liable 

without limitation for natural and direct losses.  It is not liable for consequential 

losses.  However, it may very well be that, in such a case, the most significant claim 

against Railtrack would be one for natural and direct losses, since loss of revenue and 

irrecoverable resource costs would very probably be the most natural and direct losses 

which would arise.  If that were to happen, Railtrack would have no contractual 

limitation on its liability.  The Regulator believes that limiting Railtrack’s liability in 

such circumstances is an improvement, not a diminution, in its position.  By extending 

liability to consequential losses as well as natural and direct ones, it may be that 
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Railtrack’s overall exposure may still be better than it is now.  Accordingly the 

Regulator does not accept that capacity warranties extend Railtrack’s existing liability 

in the way in which Railtrack objects. 

 

6.29 The sSRA recognised "the widespread concern of operators" in relation to the 

availability of remedies.  It too adhered to the principle that properly calibrated and 

structured Schedule 8s should provide adequate remedies in most cases, but shared 

the operators' concerns in cases of denial of access.  In such cases, it acknowledged 

that there was "a case for train operators being able to seek alternative remedies 

including perhaps specific performance." 

 

6.30 In relation to liquidated damages for non-operational performance, the sSRA shared 

Railtrack's view of the impracticability of devising an appropriate system of liquidated 

damages and therefore favoured "the application of normal contractual remedies."  It 

was cautious about the liability regime and believed that "any liabilities should be 

capped and consequential loss excluded." 

 

6.31 ATOC and other consultees were more in favour of a wider liability regime. The 

essence of the ATOC view was that obligations whose breach is met with impunity 

are worthless if broken.  ATOC therefore argued for liability for consequential losses, 

since under the existing regime liability for losses which are not consequential losses 

is not excluded.  ATOC did not comment on the present position of unlimited 

liability. 

 

6.32 It is of course important for industry parties to bear in mind that the liability regime in 

access contracts is a two-way relationship.  Unlimited liability on the part of a train 

operator for natural and direct losses sustained by Railtrack when the train operator is 

at fault is as undesirable for the operator as it is for Railtrack in the other direction. 

 

Recovery of economic loss 

6.33 The Regulator acknowledges the concerns of Railtrack and the sSRA in relation to 

losses which do not flow naturally from a breach of contract (that is, consequential 

losses).  But these are concerns based not on the justice of recovery of losses 

sustained (which is not denied), but on the economic consequences for the parties 
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likely to have to pay out under such a regime.  Their point is therefore not one of 

principle, only price and the effect of that price. 

 

6.34 The Regulator agrees with the sSRA and ATOC that liabilities should be capped.  

That appears also to be the position of Railtrack.  The finances of the industry will be 

better protected if they are.  However, it is also important that the limitations on 

liability are not unduly generous to the defaulter since it is undesirable that a party 

should prefer to default rather than perform the contract. 

 

6.35 Capping all liabilities - perhaps with the exception of wilful misconduct - will also 

afford Railtrack and train operators valuable protections which they do not at present 

possess.  Depending on the levels of the caps on liability, their financial risk exposure 

may well improve.  Of course this means that the rights of the non-defaulting party 

will diminish correspondingly.  However, the Regulator believes that overall the 

parties will gain much more from much enhanced certainty and stability in their future 

contractual relationships. 

 

6.36 For these reasons, the Regulator does not accept Railtrack’s claim that what is 

proposed is a substantial shift of risk against Railtrack involving greater liability for 

compensation and open-ended obligations. 

 

Methods of limiting liability 

6.37 It would be possible to limit liabilities using a dual method or a single one.  The dual 

method would involve the contract containing exclusions of liability for some classes 

of loss and limitations on liability for others.  This would require the contract to draw 

a dividing line between excluded and included losses.  On the other hand, the single 

liability approach is to allow claims for all losses in principle, but then to cap the 

amounts which can be recovered in respect of them.  There may be different caps for 

breaches of different provisions of the contract.  It is still simpler to proceed with 

differentiation on a type-of-breach basis than a type-of-loss basis.  (Both approaches 

still require the claimant to prove his loss.) 

 

6.38 The Regulator's provisional conclusion is that it is probably undesirable for the 

railway industry to try to draw a dividing line between recoverable and irrecoverable 
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losses.  In some circumstances that may lead to difficulty and delay in obtaining 

remedies.  His view is that it may be simpler to establish financial limitations on the 

liability of the party in breach as a means of controlling financial exposure. 

 

6.39 The single liability approach was accepted by Railtrack in the case of the contract for 

the upgrade of the West Coast main line and the provision of new access rights to 

West Coast Trains Limited. It was also accepted by Railtrack in the case of its two 

vehicle and route acceptance contracts with Virgin subsidiary companies.  In these 

three cases Railtrack accepted liability for a wide range of losses sustained by the 

other party as a result of its breach, subject to financial limitations.  Recovery was to 

be on an indemnity basis. 

 

6.40 On the basis that the classes of losses which are to be recoverable are not to be 

restricted, the Regulator seeks views on what caps would be appropriate. 

 

Customisable and asymmetrical caps 

6.41 The Regulator proposes (see Schedule 9 of the proposed model clauses in Annex 2) 

that caps should be customisable but subject to his approval by reference to published 

criteria. 

 

6.42 Caps might be in a fixed money amount or set by reference to a proportion of the 

track access charge.  Caps could be on a "per claim" basis or provide an annual limit 

or an overall limit for the duration of the contract or some combination of these.  He 

envisages that caps will need to be different for Railtrack and train operators to reflect 

their relative abilities to pay and the likely impact of a breach on their respective 

businesses.   And there may be a need for a de minimis limit below which claims 

should not be made, either on an individual or aggregate basis. 

 

6.43 In cases where there is a breach of more than one provision of the contract arising out 

of the same set of circumstances, it may be appropriate for the contract to say that 

there should not be over-recovery of losses and that the highest relevant cap will be 

the one which applies. 
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6.44 The Regulator considers that in establishing caps for breaches of provisions of the 

contract, parties should have regard to the relative value of the contract to the parties 

in question.  This may mean that a liability cap in one contract for failure to comply 

with obligations to provide information may be higher than the cap for the same 

obligation in another.  This would be true, for example, if the information were more 

important to one train operator than to another.  It is important that, as far as 

reasonably practicable, caps fit the circumstances of their individual cases. 

 

Higher caps in special circumstances 

6.45 The Regulator considers that it would be appropriate to provide for a higher cap in the 

event of a wilful breach of contract.  This would include a failure by a party to comply 

with a performance order made against that party. 

 

6.46 The Regulator invites comments on how such higher caps should be arrived at and 

whether consultees believe there should be other circumstances in which existing caps 

should be raised or disapplied altogether. 

 

Relationship with Schedule 8 remedies 

6.47 The above provisions are not intended to alter the Schedule 8 remedies for operational 

performance.  These remedies are already designed to compensate the parties for 

economic loss caused by delayed and cancelled trains and so no further provisions are 

necessary. 

 

Performance orders 

6.48 The Regulator has considered further his emerging thinking that it would be 

appropriate to establish model clauses facilitating a contractual remedy of specific 

performance.  This will be called a "performance order". 

 

6.49 It is the Regulator’s provisional conclusion that he should establish such clauses.  This 

is because usually the most important remedy for a breach or anticipated breach of 

contract is that the default, if it can be put right, should be.  In almost all cases, what 

matters most is performance of the contract.  Enabling the innocent party to obtain 

financial compensation as a substitute for due performance of the contract will usually 
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be a second best.  That is not to say that justified claims to financial compensation 

should be excluded in all cases, only that the first priority should usually be actual 

remedy rather than financial remedy. 

 

6.50 Railtrack objects that performance orders are unusual and should not displace the 

discretionary remedy of specific performance.  The company asserts that “the idea of 

an obligation of specific performance is an absolute bête noire” for financiers.  

However, Railtrack acknowledges that specific performance will not normally be 

available in England (the position is different in Scotland) if damages would be an 

adequate remedy.  But the Regulator’s primary objective is to secure performance, 

and so he finds the English law presumption of damages contrary to that main aim.  

 

6.51 Railtrack agreed a performance order regime in the contract for the upgrade of the 

West Coast main line, one of its most material and high-value contracts.  If it were so 

objectionable from the point of view of those providing finance, it is hard to see why 

Railtrack should have agreed to it.  Access contracts contain provisions for upgrades 

of Railtrack’s network (through Part G, to be enhanced by the new Part I) and the 

Regulator considers that there is no reason in principle why such a remedy, already 

afforded to one train operator, should not be available to others. 

 

6.52 For these principal reasons, the Regulator has decided to reject Railtrack’s proposition 

that there be no special performance order regime. 

 

6.53 The Regulator’s draft model clauses for this regime provide for a performance order 

to be available not only when a breach has occurred, but also when there is a likely 

breach of the contract (see proposed clauses 11.1 to 11.5 of Annex 2).  This enables a 

party to make an application to prevent an anticipated breach, or to mitigate the 

effects of a breach when it materialises, rather than have to wait for the breach to take 

place before seeking a remedy.  The Regulator believes that such a regime is 

conducive to the obtaining of effective performance remedies rather than financial 

ones, and that it is in the interests of the parties to the contract to promote compliance 

with the contract by both parties. 
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6.54 The performance order regime will apply to all obligations in the contract including 

the new Part I relating to local output statements.  In no circumstances will it enable 

Railtrack to be required to take any steps which would place it in breach of its safety 

obligations. 

 

6.55 Although the Regulator's proposals for performance orders emphasise performance 

rather than compensation for non-performance, there will inevitably be instances 

when this remedy is not the complete answer.  For example, the innocent party may 

suffer economic loss in the period until the performance order is complied with. The 

breach complained of may not be capable of remedy in whole or in part, so that a 

performance order is inappropriate or can provide only part of the remedy.  A 

performance order may be made but not complied with. In all these circumstances the 

Regulator considers it reasonable that the innocent party should be able to recover 

economic loss. 

 

6.56 The emphasis on performance rather than compensation means that, wherever 

appropriate, the parties should be encouraged to seek a performance order rather than 

money compensation.  The Regulator accordingly proposes that an injured party 

should not be able to recover economic loss in respect of a breach of obligation by the 

other party, unless the remedy of a performance order has been sought to the fullest 

extent reasonably practicable.  In other words, the injured party should not be entitled 

to claim compensation for economic loss instead of a performance order, to the extent 

that such an order is available. 

 

Liability and remedies: force majeure 

6.57 In the April 2000 key issues document the Regulator said that he was not then 

minded to establish a model clause providing for force majeure, preferring to 

continue with the existing simpler approach, which he considers creates a stronger 

incentive to manage the effects of  force majeure events. 

 

6.58 There was general agreement to this amongst consultees.  Railtrack has however 

suggested that provision for force majeure is required in the event that additional 

liabilities are imposed upon it beyond the Schedule 8 performance regime.  The 
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Regulator considers that any additional liabilities or obligations which the model 

clauses may impose on Railtrack are not of such consequence as to warrant a force 

majeure provision. 

 

6.59 The Regulator’s provisional conclusion is therefore not to make any new provision 

for force majeure 

 

Suspension 

6.60 In the April 2000 key issues document, the Regulator asked whether the suspension 

arrangements in existing track access agreements were adequate, particularly in the 

context of a need to restrict access to a particular section of track or for a particular 

operator to enforce safety compliance.  In their response, consultees generally stated 

that they believed the current arrangements were adequate.  Thus the Regulator is not 

minded materially to change the suspension and default arrangements. 

 

Standard of performance 

6.61 The April 2000 key issues document recorded general agreement that a reciprocal 

statement of the standard of performance expected of each of the parties should be 

contained in each track access agreement.  The Regulator was therefore minded to 

establish a model clause along the lines of the draft provision set out in paragraph 7.5 

of that document. 

 

6.62 There was also general agreement in the consultation responses to the April 2000 key 

issues document in favour of such a model clause, although Railtrack raised two 

concerns. 

 

6.63 Railtrack’s first concern was that a model clause on standard of performance should 

not overlap with the Schedule 8 performance regime, which provides for parties’ 

liabilities in respect of cancelled or delayed trains.  The Regulator does not intend to 

propose altering the existing provision in track access agreements that the parties’ 

only financial remedies in respect of cancelled or delayed trains are those provided 
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by Schedule 8.  Standard of performance will of course apply to local output 

statements, but the Regulator considers that is appropriate. 

 

6.64 Railtrack’s second concern was that the standard of performance to be applied should 

not be that of a hypothetical ideal train operator or network operator, but rather the 

standard which should reasonably be expected of an operator in the actual 

circumstances in which it operates. 

 

6.65 The Regulator considers it essential that a fully objective standard should be applied.  

A performance standard model clause is of little value otherwise.  He is not 

proposing that the standard should be that of an “ideal” operator, but that of one who 

is “skilled and experienced” and he considers that this sets the appropriate standard. 

 

6.66 It should also be noted that the model clause only applies a standard of performance 

that must be attained in performing a party’s obligation as defined elsewhere in the 

track access agreement.  It does not alter the nature of those obligations. 

 

6.67 Accordingly the Regulator’s provisional conclusion is to incorporate proposed model 

clause 4.3 of Annex 2 into track access agreements.   

 

Provision of information 

6.68 The Regulator is about to publish the asset register licence condition for consultation: 

when he has done so, he would welcome views from consultees as to whether it would 

also be appropriate for the provision of information to be a contractual commitment in 

track access agreements. 

 

Assignment  

6.69 There was general agreement amongst consultees to the proposal in the April 2000 

key issues document that parties should be able to assign to a financing institution by 

way of security or charge their rights under a track access agreement.  The model 

clause which the Regulator is minded to establish (see clause 13 of Annex 2) will 
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permit such assignment by both Railtrack and the train operators but will be subject to 

the consent of the Regulator. 

 

Impact on the risk faced by Railtrack and operators 

6.70 In his April 2000 key issues document, the Regulator asked for views on the potential 

impact of his proposals on liabilities and remedies on the risk faced by Railtrack and 

operators, and the implication (if any) for their costs of finance and for the feasibility 

of innovative financing options.  In its response, Railtrack suggested that in several 

cases the proposed changes (e.g. commercial purpose clauses, capacity warranties, 

increased liabilities for compensation) might have implications for its financing 

position, because it would be required to carry looser or unquantifiable risks.  The 

company argued that there should be no shift in the balance of risk without a 

corresponding change in the financial framework. 

 

6.71  In addition, Railtrack was concerned about additional costs which would be 

associated with: 

 

• systems to provide route or operator specific information in the local output 

statements; 

• national track quality standards invoked at the local level; 

• consolidation of access agreements; and 

• a specific performance regime which extended “beyond the established 

principles of case law”. 

6.72 Railtrack also said that it would be unwilling to warrant journey times which include 

pathing allowances. 

6.73 The Regulator believes that what he is proposing on the model clauses does not add 

materially to Railtrack’s obligations.  It clarifies them and makes them explicit in 

contract.  On the question of remedies and liabilities, he does not consider that the 

proposals he is now making will have the adverse effects claimed by Railtrack. 
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6.74 The Regulator has asked Railtrack to quantify the costs and risks associated with his 

provisional conclusions.  He would also welcome comments from consultees on 

whether or not they see these provisional conclusions as changing the balance of risk 

between Railtrack and operators, whether the issues that Railtrack has raised would in 

fact increase its costs, and whether there are any offsetting cost reducing proposals. 

6.75 The Regulator will want to consider further representations on these points from 

Railtrack and other industry parties before coming to final conclusions on model 

clauses and the periodic review. 
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7. Implementation of the Regulator’s 
conclusions and development of a  
Network Code  

Implementation of model clauses 

 

7.1 Under section 21 of the Railways Act 1993, the Regulator can either require that 

model clauses be used in access agreements, or simply encourage their use.  

The Regulator’s provisional conclusion is that use of the model clauses set out in 

Annex 2 should be mandatory for passenger track access agreements with 

customisation allowed to the extent indicated in the model clauses.  The only 

exception would be where the parties can demonstrate material public interest benefits 

from not using the model clauses or where the facts of the case are not covered at all 

by the model clauses. 

 

Changes to Track Access Conditions 

7.2 As noted elsewhere in this document, the Regulator considers that a number of the 

proposed changes can best be implemented through changes to the Track Access 

Conditions.  The Regulator could propose these changes via the Class Representative 

Committee process in Access Condition C, or he could use his change power in 

Condition C8. 

 

7.3 The Regulator seeks comments on the process he should use for proposing changes to 

the Track Access Conditions to embody these changes. 

 

“Big Bang” or piecemeal introduction 

7.4 During the Regulator’s consultation exercise considerable support was expressed for 

the implementation of model clauses in existing track access agreements.  It is of 

course desirable that all train operators, especially those sharing the same parts of 

Railtrack’s network, operate under contracts of broadly equal strength.  If existing 

contracts run alongside new ones, there is a risk that the holders of existing rights will 
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suffer disadvantages because it will be in Railtrack’s commercial interests to prefer 

the holders of stronger contracts to those with weaker ones.  If Railtrack maintains 

that it should be paid higher access charges for improvements in the position of access 

beneficiaries under their access contracts, it is logical to assume that the company will 

accept relatively lower access charges for the contracts which do not move onto the 

new model clauses basis.  Railtrack is invited to address this issue and say what 

amounts it seeks by way of higher access charges and therefore what additional 

amounts it will forego in the case of unmodified existing contracts.   

 

7.5 The Regulator explicitly does not have the power (section 22(6) of the Railways Act 

1993) to direct that amendments be made to an existing access agreement, although 

train operators may, in association with Railtrack, be able to secure that the 

appropriate amendments are made. 

 

7.6 The approach the Regulator proposes is: 

 

• that model clauses should be incorporated in all new access agreements 

following the date of publication of model clauses.  This should include 

material extensions of existing agreements; 

 

• strongly to encourage the incorporation of model clauses in amendments to 

existing track access agreements; 

 

• to implement a number of key changes by amending the Track Access 

Conditions and thus the vast majority of track access agreements.5 

 

Freight 

7.7 Responses from freight operators emphasised the differences between their 

requirements in terms of access rights and other contractual provisions and those of 

passenger operators.  Some of the provisional conclusions in this document will affect 

freight operators via the Track Access Conditions to which they are party.  This will 

                                                           
5 The only agreements not subject to the Track Access Conditions are those between Railtrack and, 

respectively, Heathrow Express and LUL. 
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not however be the case in respect of the proposals for the bilateral track access 

agreement set out in Annex 2.  However, the Regulator considers that the arguments 

he has previously set out for the development of model clauses (in the January 2000 

consultation document) apply equally to freight. 

 

7.8 The Regulator is therefore minded to develop model clauses for freight track access 

agreements.  Now that freight operators can see what he is proposing for passenger 

track access agreements, he would like to hear from them what specific customisation 

of the proposed model clauses is necessary to meet their requirements. 

 

Towards a network code 

7.9 This document contains a number of proposals or suggestions for changes to the 

Track Access Conditions: 

 

• changes to Part G (network change); 

• new Part I (local output statements); 

• revision to Part D (creation of access rights register); 

• new Part J (redeemable access rights); 

• changes to allow direct enforcement by holders of access rights against each 

other (see paragraph 7.16 below); and 

• changes to give third parties enforceable rights (see paragraph 7.18 below). 

7.10 These will have the effect of significantly enhancing the role of the Track Access 

Conditions as the single contractual code covering the whole network and containing 

all those aspects of the access regime best covered in a common basis in all contracts.  

The scope of this industry code may be further increased as a result, for instance, of 

current discussions on systems authorities following up the report of the Uff inquiry 

into the Southall rail accident. 
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7.11 In the light of these major changes, the Regulator considers that the Track Access 

Conditions should be renamed the network code, like the similar codes in the gas and 

electricity industries. 

 

7.12 The network code would be entirely subject to safety obligations and not cover any 

matters relating to safety or safety standards.  Elements of it might facilitate meeting 

such standards. 

 

“Star model” or multilateral code 

7.13 A key element of the current access contract structure is the “star model”, whereby 

train operators do not have direct contractual relationships with each other but these 

are all channelled through Railtrack as network facility owner, operator and manager.  

In principle the Access Conditions/network code could be reconfigured as a 

multilateral arrangement with train operators establishing direct contractual 

relationships between each other.  A precedent exists in the Emergency Access Code 

which is a multipartite access contract involving all train operators. 

 

7.14 The Regulator considers that such an approach on a general basis may not be 

appropriate.  It could have the effect of blurring Railtrack’s responsibilities for 

network operation and management, be much more complex and almost certainly 

encourage unnecessary claims and counterclaims. 

 

7.15 The Regulator does consider however that there may be benefits in allowing direct 

enforcement by access beneficiaries of specific Track Access Conditions/network 

code provisions against other access beneficiaries, rather than via Railtrack.  This 

could, for instance, apply to certain key information or procedural obligations such as 

those in Part G. The Regulator believes this could be achieved by amendments to the 

relevant sections of the Track Access Conditions/network code. 

 

7.16 The Regulator seeks views on the proposal that the Track Access Conditions/network 

code should include, for specific matters, a direct contractual relationship and rights 

of enforcement between beneficiaries and on what the specific matters should be. 
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Rights for third parties  

7.17 In the April 2000 key issues document, the Regulator noted the concerns of funders 

and others (e.g. rolling stock manufacturers and owners) that they did not have a 

direct contractual relationship with Railtrack in respect of network outputs and 

processes.  A number of these parties reiterated this concern in their responses. 

 

7.18 Until the passage of the Contracts (Rights of Third Parties) Act 1999, English law 

generally did not allow bodies who were not parties to a contract to have rights under 

the contract.  The 1999 Act changed that position.  The Regulator believes it would 

now be possible to change the Track Access Conditions/network code to give specific 

and enforceable rights to third parties.  The Regulator believes this should extend to: 

 

• existing consultation requirements for funders in the Track Access 

Conditions;  

• consultation on the development of local output statements under Part I (see 

paragraph 4.15 above); and 

• funder rights under Part G (see paragraph 5.8 above). 

The sSRA supports this approach. 

7.19 For rolling stock manufacturers and others, the Regulator is considering this as part of 

his review of the vehicle and route acceptance procedures. 

 

7.20 The Regulator seeks views on the use of the 1999 legislation to give specific and 

enforceable rights to third parties under the Track Access Conditions/network code 

and what these should be. 

 

Draft track access agreement 

7.21 The proposed model clauses set out in the draft track access agreement in Annex 2 are 

intended not only to deal with the major issues discussed in this document but also to 

simplify and clarify other more minor, although still important, matters. Consultees 
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are invited to comment on the proposed model clauses wherever they consider it 

appropriate, not limiting themselves to the specific issues discussed in this document. 

Summary of issues for consultation 

7.22 The Regulator seeks comments on the following points. 

 

• his provisional conclusion that the draft model clauses should be mandatory 

for passenger track access agreements (see paragraph 7.1 above); 

 

• the process he should be adopting to for the changes to the Track Access 

Conditions proposed in this document (see paragraph 7.2 above); 

 

• the approach proposed in paragraph 7.6 to the incorporation of model clauses 

in new and existing track access agreements; 

 

• the specific customisation of model clauses to meet the needs of freight 

operators (see paragraph 7.8 above); 

 

•  the proposal that the Track Access Conditions should become the rail network 

code (see paragraph 7.11 above); 

 

•  the proposals in respect of direct contractual relationships and enforcement 

under the Track Access Conditions /network code (paragraph 7.15 above) and 

which matters should be covered by these;   

 

•  the proposals in respect of rights of third parties (paragraphs 7.18 and 7.19); 

and 

• any aspect of the draft model clauses in Annex 2 which has not been explicitly 

covered in this document. 
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Annex 1 

List of bodies which responded in writing to the April 2000 key issues document 

Alstom UK Limited 
Association of Train Operating Companies  
Bombardier Transportation 
Centro (West Midlands Passenger Transport Executive) 
Connex South Central Limited and Connex South Eastern Limited 
Direct Rail Services Limited 
English Welsh and Scottish Railway Limited 
First Group plc 
Freightliner Limited 
GB Railways Group plc 
Great North Eastern Railway Limited 
London Regional Passengers Committee  
Merseyrail Electrics Ltd 
Nabarro Nathanson 
National Express Group plc  
Nexus (Tyne & Wear Passenger Transport Executive) 
Northern Spirit Limited 
Parcelforce Worldwide 
Prism Rail PLC 
Railtrack PLC 
South West Trains Limited  
Shadow Strategic Rail Authority  
Strathclyde Passenger Transport Executive 
Thameslink Rail Limited 
Virgin Rail Group  
Wales & West Passenger Trains Limited 

 


